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DECISION AND ORDER
On March 25, 1988, the Livingston Education Asssociation

("Association") filed an unfair p
Livingston Board of Education ("B
the Board violated the New Jersey
N.J.S.A. 34:13A-1 et seq., specif
(5),l/ when it unilaterally chang
education coordinator, from a 12

employee with summer work subject

These subsections prohibit
representatives or agents f
restraining or coercing emp
rights guaranteed to them p
negotiate in good faith wit
employees in an appropriate
conditions of employment of]
refusing to process grievan
representative."

ractice charge against the

oard"). The charge alleges that

Employer-Employee Relations Act,
ically subsections 5.4(a)(1l) and

ed Elliot Lovi, the cooperative

month employee to a 10 month

to annual approval.

public employers, their

rom: "(1) Interfering with,
loyees in the exercise of the

vy this act. (5) Refusing to

h a majority representative of
unit concerning terms and
employees in that unit, or

ces presented by the majority
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On April 29, 1988, a Com

issued. On May 16, the Board fil

that Lovi has never held a 12 mon

managerial prerogative to decide

cooperative education program and
On June 2,

1988, Hearing

a hearing. The parties examined

They waived oral argument, but fi
by August 25.

th

On November 23, 1988,

report and recommendation. H.E.
1988). He found that the Board h
negotiate with the Association be
conditions of employment. He rec

status quo ante pending negotiati

On December 19, 1988, af

filed exceptions. It claims that
regular 10 month employee appoint
stipend position.
summer cooperative education prog
coordinator.

On December 30, 1988,

post-hearing brief as its reply.

blaint and Notice of Hearing

,d an Answer. It claims, in part,
Lh position and that it has a
Wwhether to have a summer

to hire a coordinator.

Examiner Marc F. Stuart conducted
Wwitnesses and introduced exhibits,

led post-hearing briefs and replies

e Hearing Examiner issued his

No. 89-17, 14 NJPER (n

ad violated the Act by failing to
fore changing Lovi's terms and
pmmended an order restoring the
ons over any proposed changes.
ter an extension of time, the Board

Lovi has been employed as a

ed on a yearly basis to the summer

It further clalims a prerogative to conduct a

ram and to hire a program

thle Association submitted its
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We have reviewed the rec

findings of fact (pp. 3-10) are a
here.

Lovi was hired in July 1
been the coordinator of the coope
program. Each year Lovi would en
which indicated he was either an
1971, he was informed that his 12
sick day per month totaling 12 an
the school year and a one-month v

Each year, the Board wou

claims that each year it would se

and his summer coordinator appointments.

not support that finding. The mi
not reflect two separate appointm
11 or 12 month employee. For 198

only teacher listed in the minutsg

The former superintendent explained that until 1987,

Board had accepted the Superinten

paid as an 11 or 12 month employse
began:
2/ Lovi's stipend was 10% of h

Because Lovi had one month
or 12 month designation cre
of employment.

lents.

brd. The Hearing Examiner's

2/

tcurate.= We incorporate them

P69. Each summer since, he has
rative marketing education summer
Ler into an employment contract
11 or 12 month employee.i/ In
month contract entitled him to one
B three one-week vacations during
pcation in the summer.

1d approve appointments. The Board

parately approve Lovi's teaching
However, the record does
nutes of the Board's meetings do

They list Lovi either as an
7-1988,

for example, he was the

s among 12 month personnel.
the
dent's recommendation that Lovi be

e. He explained why the practice

is reqular salary.

off during the summer, either an 11
ated similar terms and conditions
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[I]t was something that

incorrectly...but it was
Payroll Department plus

helpful to the employee

it was considered unique
there was a pretty good

for such a stipend assig
exist at least from year
it was felt that it was

recommendation for the p

the summer and that Mr.
which is a practice for

position, not a practice

month period (T81-T82).

After almost 20 years, t
employment relationship to what t
testified was the Board's intent
characterized as a 10 month emplo
On Novembe

month of summer work.

notified Lovi that:

you have been incorrectl

basis over the last seve
aware that as of the 88-
be paid on a 10-month co

On March 8, 1988, for the first t
open summer school positions incl
summer coordinator. On March 28,
Lovi a separate appointment notid

position,

was done

to a convenience of the
probably felt to be

at the time. ...I guess
in that by practice
rertainty that the need
hement would continue to
to year and that as such
safe to make the

bsition to be paid for in
[.Lovi be continuing it,
people in the stipend

to pay them over a 12

he Board decided to conform Lovi's
he former Deputy Superintendent
pll along. Lovi would now be

yee with a separate stipend for one
r 3,

1987, the Superintendent

y paid on a l2-month
ral years. Please be
89 school year you will
ntractual basis..

ime, the Board posted a list of
uding the cooperative education
for the first time, the Board sent

e for his summer coordinator

It may have been some Board representative's unstated

intent that Lovi be a 10 month employee with a separate summer

appointment. However, the Board-

minutes, letters and actions conf

employee.

developed contracts and its

irm that Lovi was an 11 or 12 month
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Under these circumstance
the Act when it unilaterally chan

relationship. Length of work yea

compensation - are terms and cond

Tp. Bd. of Ed., 164 N.J. Super. 9

work year, with the consequence o
retained personnel who customaril
work the full year...and without
of both the text and the spirit o
"hired anew each summer

Lovi been

different. Caldwell-West Caldwel

5.

-

5, we find that the Board violated
ged Lovi's employment
r and its inseparable concomitant -

itions of employment. Piscataway

B (App. Div. 1978). "[Clutting the

f reducing annual compensation of
y, and under the existing contract,
prior negotiation...is in violation

f the...Act." Id. at 101. Had

," our decision might be

1 Bd. of Ed., 180 N.J. Super. 440

(App. Div. 1981), aff'g in pert.

536 (910276 1979). Contrary to t

not support a finding of separate

under successive contracts, Lovi

part P,E.R.C. No, 80-64, 5 NJPER

he Board's assertion, the facts do
summer hiring. Customarily and

was treated as an 11 or 12 month

Education shall:

employee.i/
ORDER
The Livingston Board of
A, Cease and desist from:

1. Interfering with

employees in the exercise of the

4/ Newark Bd. of Ed., P.E.R.C.
1984), aff'd app. Div. Dkt.
inapplicable, There, the U

exigent circumstances of tHh
reduce the length of the pn
that understanding. Here 4
just Lovi's terms and condi

, restraining or coercing its

rights guaranteed to them by this

No. 84-156, 10 NJPER 445 (¥15199
No. A-5774-83T7 (6/17/85), is

nion conceded that under the

at case the Board had a right to
ogram. The litigation proceeded on
he program has not been altered,
tions of employment.
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Act, particularly by failing to n

before changing Elliot Lovi's ter

2. Refusing to nego

Livingston Education Association
conditions of employment.

B. Take the following a

1. Restore the stat

bgotiate with the Association
ms and conditions of employment.
tiate in good faith with the

~roncerning Elliot Lovi's terms and

Ffirmative action:

us quo ante by restoring Elliot

Lovi's position to a twelve month

2. Negotiate with t

status.

he Association over any change in

Lovi's terms and conditions of employment.

3. Notify the Chair
(20) days of receipt what steps t

herewith.

Chairman Mastriani, Commissioners
in favor of this decision. None
and Reid abstained., Commissionen

DATED: Trenton, New Jersey
February 10, 1989
ISSUED: February 14, 1989

man of the Commission within twenty

he Respondent has taken to comply

BY ORDER OF THE COMMISSION

ﬁ%ﬁgﬂwﬁ/m%

Chairman
Johnson, Ruggiero and Smith voted
opposed. Commissioners Bertolino
Wenzler was not present.
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NER'S RECOMMENDED

REPORT AND DECISION

On March 25, 1988, the
("Association") filed an Unfair
Livingston Board of Education ("
the Board violated the New Jerse
N.J.S.A. 34:13A-1 et seq., speci

1/

(5)=' when it unilaterally notif

1/ These subsections prohibit

- representatives or agents
restraining or coercing em
rights guaranteed to them

Livingston Education Association
Pbractice Charge against the
Board"). The charge alleges that
y Employer-Employee Relations Act,
fically subsections 5.4(a)(l) and

ied Elliot Lovi, the long time

public employers, their

From: "(1) Interfering with,
bloyees in the exercise of the
by this act: (5) Refusing to

Footnote Continued on Next Page
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Cooperative Education Coordinatog

that as of the 1988-89 school

r

year he (Lovi) would be paid on & ten-month contractual basis for

the position of Distributive Edud

twelve-month basis as was previofsly done.

that summer work was not a fixed

would have to be approved annual]

charged that in March, 1988, the

summer, 1988, the position of Coqd

Coordinator; and, that this post
in terms and conditions of emplo]
refusal to negotiate in good fai
conditions of employment of empl;
Association.

On April 29,

1988, the

a Complaint and Notice of Hearin

Footnote Continued From Pr

negotiate in good faith wi
employees in an appropriat
conditions of employment o
refusing to process grieva
representative."

There is some confusion in
Cooperative Education Coor
Coordinator. At certain t
terms interchangeably. Se
the record speaks of two d
has been designated as one
sometimes as both. To the
attempt to use the proper

ration Coordinator,g/ and not on a
The Board informed Lovi
condition of his employment and

ly (C-1). The Association further
Board posted, as available for
bperative Education Summer

ng constitutes a unilateral change
yment without negotiation, and a

th concerning the terms and

byees in the unit represented by the

pirector of Unfair Practices issued

y (C-1).

pvious Page

Fh a majority representative of
b unit concerning terms and
f employees in that unit, or
hces presented by the majority

the record between the designations
Hinator and Distributive Education
imes, the parties appear to use the
CP-1 and CP-4. At other times

i stinct programs. Lovi's position
or the other of these, and

extent that I am able, I will
Hesignation at the proper time.

=)
ik
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The Board filed an Answs

denied that the position of Coops
was ever a twelve-month position,
ever fulfilled the contractual r¢

twelve-month employee, but rathei

r on May 16, 1988, in which it
brative Education Coordinator is or
The Board denied that Lovi has
psponsibilities or obligations of a

has always been a ten-month

employee who historically has be¢n appointed to the position of

Cooperative Education Summer Coo}
determination lying within manags
Accordingly, the Board denied un]

condition of Lovi's employment.

subject to a lawful and proper r«

rdinator, which was and is a
bment 's exclusive prerogative.

| laterally changing any term and

It stated that Lovi's position was

bduction in force, but that Lovi has

suffered no compensable damages as a direct and approximate result

thereof (C-2).

On June 2, 1988, I condi

oral argument, but filed post-he

icted a hearing.

The parties waived

hring briefs and reply briefs by

August 25, 1988. Upon the entire¢ record, I make the following:
FINDINES OF FACT
1. The Livingston Boafd of Education is a public employer

within the meaning of the Act, a

the employee who is the subject
2. The Livingston Edu

employee representative within t

majority representative of the e

(T12-13).

3/ "o"

refers to the transcri

hation Association

he meaning of the Act,

is the employer of Elliot Lovi,

this proceeding (T12, 13).3/
is a public

and is the

mployee described in this charge

bt dated June 2, 1988.
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3. Lovi was first emp]
Teacher/Coordinator of Distribut]
Subsequently, his position becams
Marketing Education as a result ¢
the program's name in order to g;
Lovi has performed the function
inception of his employment (T64
employment have historically con
twelve-month employee in certain
vacation benefits did not confor:
however, his sick benefits did c
The Board views the Sum
has always held as a separate st
of his regular employment (T61,
regard to the 1987-88 school yea
was its practice to offer the Su
determination of adequate studen
necessarily had to be made on a
There have been other t
positions who have had different
were more specific in their desi
being separate and apart from th
contracts reflected regular ten-
in L

employment (T77). However,

time the Board was prepared to o

&

 enrollment.

eir primary position (T77).

ovi's case,

ffer him his employment contract,

loyed by the Board in 1969-70 as
ve Education (T17; CP-20).

b Teacher/Coordinator of Cooperative
bf the Board's decision to change

lve it a better image (T17-18).

bf Summer Coordinator since the

). Lovi's terms and conditions of
Formed to those of the standard
but not in all respects (T58). His

h to the twelve-month schedule;
bnform (T58).

ner Coordinator position that Lovi
i pend position and not a component
Cp-7 - CP-14).

rée3; At least with

the Board demonstrated that it

hmer Coordinator position based on a

Such a determination

year-by-year basis (T61).

pachers in Livingston with stipend

types of employment contracts which

bnation of the stipend position as

These

month employment and separate summer

historically, by the

he
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had already been offered and acc
Accordingly, the Board was able

part of his reqular employment a

contract and salary for the entir

4. On November 3, 198
had come to its (the Board's) at
"incorrectly paid on a twelve-mo
years" (CP-1). The Board indica
year, he would be paid on a ten-
work performed as Distributive E
be paid "prorated" against annua
indicated that the reason for th
must be approved annually and is
assignment" (CP-1). The Board f
considerations of the financial
number of youngsters you work wi
with which you are involved, it
level of employment" (CP-1).

On December 3, 1987, th

November 3, 1987, correspondence
been "a twelve-month employee of
since the 1971-72 school year" (4
therefore, Lovi's terms and cond
changed without prior negotiatio
and, the Association had receive

reopen negotiations (CP-2).

bpted the summer position.

include the stipend position as a
combine them into one employment
fiscal year (T81).

the Board notified Lovi that it
rention that he had been

hth basis over the last several

fed that as of the 1988-89 school
ponth contractual basis with summer
fucation Coordinator to continue to
] salary (CP-1). The Board

s change was that "the summer work
not a fixed condition of your
irther indicated that "based on
tondition of the district, the

and the activities

Fh each summer,

i s our intention to maintain your

P NJEA responded to the Board's

to Lovi indicating that Lovi has
the Livingston Board of Education
"P-2). The Association stated that,
ftions of employment could not be

ns with the majority representative;

i no request from the Board to
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The Board responded to
1987, indicating that its intent
the Board reserves the right to
Distributive Education Program b
budget consideration®; and, shou
not receive summer pay because t
supervise. The summer program i
approval by the Board of Educati

Thereafter, on March 8, 1988, th
positions open for summer school
Cooperative Education Summer Coo
indicated that applicants were t
March 15, 1988, in the event the
position (CP-4).

On March 10, 1988, Lovi
the position of Cooperative Educ
admonition that his application
claim that he has historically b
twelve-month employee and is ent
pursuant to the collective negot
and the Association (CP-5). On

Lovi that on April 4, 1988, it i

as Cooperative Education Coordin

stipend of .1% of his yearly sal

the Association on December 10,

was simply "to make it clear that

é¢liminate the summer segment of the

tsed on a lack of enrollment and/or

I

|d such a thing occur, "Lovi would

here would be no program for him to
$ subject to annual review and
(Cp-3).

oén as are all programs"

=]

¢ Board promulgated a posted list of
1988 including the position
rdinator (CP-4). The posting

b contact the appropriate party by

y wished to apply for a summer

submitted a written application for
ation Summer Coordinator with the
hot be construed to prejudice his
ben hired as a certified

itled to be paid for this position
iations agreement between the Board
March 28, 1988, the Board notified
htended to approve his appointment

btor for the summer of 1988 at a

ary (CP-6).
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5. The contracts betw
for the periods 1980-81, 1981-82
the title Department Head Distri
additional salary of ".1 of sala
The contracts between the Board

1987-89 include the position Coo
Summer Coordinator carrying the

6. On July 3, 1969, t
position of Business Education T
(CP-20).

Lovi's employment contr
provided for eleven-month employ

Lovi's contract coverin
twelve-month employment (CP-20).
Board advised Lovi that his twel
entitled him to one sick day per
(CP-20). The Board's letter als
three one-week vacations during
vacation in the summer (CP-20).

Neither Lovi's 1972-73
letter of transmittal, nor the B
made any specific reference to L

of benefits as a function of his

7.

¢en the Board and the Association

l 1982-83 and 1983-85 all include
butive Education carrying an
ry" (Cp-9, CP-10, CP-11, CP-12).
and the Association for 1985-87 and
rdinator of Cooperative Education
same designation ".1 salary" (CP-13,
he Board appointed Lovi to the

bacher on an eleven-month basis

rct for 1970-71 specifically
ment (CP-20).

j 1971-72 expressly provided for
By letter of June 10, 1971, the
ye-month contract for 1971-72
month totaling twelve sick days
b provided that Lovi was entitled to
rhe school year and a one-month
employment contract, nor the Board's
pard's notice of salary for 1972-73
bvi's length of work year or level

work year (CP-20).
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In an April 10, 1973 let

ter entitled "MEMORANDUM TO

PERSONNEL ON TENURE," Lovi's salary was specifically designated as a

"l12-month salary" (CP-20).
A twelve-month contract

1974, MEMORANDUM TO PERSONNEL ON

accompanied the Board's June 11,

TENURE (CP-20).

Similarly, the Board's May 13, 1975 "MEMORANDUM TO

PERSONNEL Qg TENURE" designated |

twelve-month salary (CP-20).

In the minutes of the B¢
listing the appointments for the
designated Lovi as a twelve-mont]

April 13, 1976, "MEMORANDUM TO Pl

same twelve-month designation (C]
The Board's May 10, 197

TENURE" designated Lovi's salary

twelve-month salary (CP-20).

the B¢

On June 22, 1979,

FOR ALL 12-MONTH PERSONNEL" to E

salary (CP-20). In its "MEMORAN]

Lovi's salary for 1975-76 as being a
bard's meeting of April 12, 1976,
1976~77 school year, the Board
1\ employee (CP-15). The Board's
ERSONNEL ON TENURE" included the
p-20) .

/, "MEMORANDUM TO PERSONNEL ON

for the 1977-78 school year as a

bard issued a "SALARY NOTIFICATION

lliot Lovi approving a twelve-month

DUM TO PERSONNEL ON TENURE" stating

his annual salary for the 1979-8
this salary included an "additio
(CP-20).

In its April 15, 1980,

Lovi's salary was designated as

D school year, it was noted that

hal month's salary for summer"

'MEMORANDUM TO PERSONNEL ON TENURE"

b twelve-month salary (CP-20).
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Similarly,

Lovi's salary for 1981-82 carrieq

(CP-20).

In a memo to Lovi regargd

in a memorand

9.

um designed "PERSONNEL ON TENURE"

the designation "twelve months"

ling his 1982-83 Step and Salary,

Lovi's salary included the desigpation "Includes eleven months'

salary™ (CP-20).
A similar memo covering

designations (CP-20); however,

9, 1983, the Board appointed Lovi

In a May 15, 1984, memo

salary, the Board included the n(
The Board also listed Lovi as a f{
meeting minutes of May 14, 1984
On April 22, 1985, the |
reduction in enrollment in the Cq
Board was reducing the staffing ¢
students from three staff member
"be the person to handle that re
The Board's July 16, 19
TENURE" included no designation
however, in the Board meeting mi
appointment as Coordinator of Di
was moved and approved (CP-18).
By letter to Lovi dated
his salary for the 1986-87 schoo

his salary as being on an eleven

1983-84 carried no special

in its Board meeting minutes of May

as a twelve-month employee (CP-16).
to Lovi indicating his 1984-85
btation "twelve months" (CP-20).
rwelve-month employee in its Board
CP-17).

Board notified Lovi that due to a
boperative Education Program, the
bf the summer supervision of

-

5 to one, and recommending that Lovi

sponsibility™ (R-1).

35, "MEMORANDUM TO PERSONNEL ON

bf Lovi's term of employment;
hutes of July 1, 1985, Lovi's

stributive Education (eleven months)
May 30,

1986, he was notified of

I year. The letter also designated

-month basis (CP-20).
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A November 3, 1987, memd
salary for the 1987-88 school yeq
term of employment (CP-20).
1987, listed Lovi's appointment {
E/Mktg." under a heading titled
PERSONNEL" (CP-19).
Finally, in a memo dateq
Lovi's 1988-89 salary without anj

designation (CP-20).

LEGAL

Howegver,

10.

brandum to Lovi indicating his

)ir carried no designation as to his
the Board minutes of June 17,
to the position of "Coord-Coop. D

1987-88 SALARIES 12-MONTH

i April 27, 1988, the Board approved

¥ ten, eleven or twelve-month

ANALYSIS

In Piscataway Tp. Bd. of

Ed., 164 N.J. Super. 98 (App. Div,

1978), the court rejected the Board's argument that economic

necessity justified the unilater§l reduction in the length of the

work year for elementary school )

months with an attendant decreas
The court stated:

...there can not be the
the work year with the
compensation of retaine
and under the existing
(subject to normal vaca
negotiation with the em
violation of both the t
Employer-Employee Relat
of Ed. v. Galloway Tp.

Vice Principals from twelve to ten

D

in salary and fringe benefits.

slightest doubt that cutting
ronsequence of reducing annual
1 personnel who customarily,
rontract, work the full year
tions), and without prior
bloyees affected, is in

ext and the spirit of the

ions Act. Cf. Galloway Tp. Bd.
Ed. Ass'n., N.J.

(8-1-78), 4 NJPER 334 (
pp. 29-31). [5 NJPER a

In Caldwell-West Caldwe

bara 24163, 1978), (slip opinion
E 71

(App. Div. 1981), the court affi

11 Bd. of Ed., 180 N.J. Super. 440

rmed the Commission in
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distinguishing the Caldwell-West

11.

Caldwell facts from those in

Piscataway, supra. In Caldwell,

length of the summer work offeres
reduction was prompted by a decl
program. The court held:

The CIE Coordinator 'waj
for the program,' and..

the board unilaterally reduced the
i to the CIE Coordinator. This

ine in enrollment for the summer

5 hired anew each summeri/
decisions as to the 'extent of

the program and determil
totally for management

the teacher must be hir
when his work could be

the reduction in partic
frustrate the essential
public funds wisely. |

hations as to hiring are

nd non-negotiable.' ... To say
d for four weeks in the summer
one in two weeks because of
pating students would

duty of school boards to spend
NJPER at 480]

5

iversity, P.E.R.C. No. 79-89,

In Rutger§L The State U
NJPER 226 (¥ 10125 1979), the Co
not unilaterally change an estab
co-adjutant faculty position to
offered positions to two union mg
Commission found that the practi¢

positions to co-adjutant faculty

to offer the positions to the bes$t qualified people.

the Commission held that the col]
practice by unilaterally cancell]
reasons; but, rather that cancel]
academic year was management's p]

unilaterally implemented without

decision nor the Hearing Ej:

facts leading to the concly
hired anew each summer.

mission held that the college d4id
ished practice when it offered a
non—union teacher before it
embers with more seniority. The

e had not been to offer the

with the most seniority but rather

Additionally,

lege did not commit an unfair labor

lng the course for budgetary

lation of the course for the

ferogative which could be

prior negotiation.

Neither the Appellate Divig$ion's decision nor the Commission's

raminer's decision describes the
sion that the CIE Coordinator was
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supra, the Commission in Rutgers

the conclusion that the co-adjut

year.

those in Caldwell-West Caldwell,

Piscataway, supra.

89-17

12.

In reaching its determipation the Commission held:

The Hearing Examiner ba
his legal conclusion th
hired anew each semeste
hiring, as opposed to r
employment, are totally
non-negotiable. Thus n
employment was involved
practice was. The Asso
situation as a continua
reemployment situation

argued that assuming al
negotiations for job pr
condition of employment
University College and

very close question whe
employment from semeste
condition of employment
However, that question

case as we find that th
established the factual
preponderance of the ev

...the record establish
practice existed, it ap
respect to teaching the
semester. The record d
selections were made wh
instructor was offered

assertion that all offe
qualified teachers avai

Consistent with the rea

sed his finding, in part, on

t co-adjutant faculty were

, and the determinations as to
employment or continued

for management and

term and condition of
regardless of what the prior
iation characterized the

ion of employment, or a
nalogous to job security, and
| people are qualified,
pference would be a term and
L  The unique status of the
ro-adjutant faculty makes it a
rher some preference for
r to semester is a term and
for the employees or not.
heed not be reached in this
e Association has not
premise for its argqgument by a
j dence.

s that assuming a past

pbeared to exist only with

same course the succeeding

bes not establish how

bn someone other than the prior
R course, other than Rutgers'
rs were made to the most

lable. [5 NJPER at 227-228]

soning in Caldwell-West Caldwell,

based its determinations in part on

hnt positions were filled anew each

Thus, the facts in Rutgerp, appear to be more consistent with

supra, than with those in
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(715199 1984), aff'd App.
Commission carved a limited
established in P;scataway, supra
Board unilaterally reduced the wq
University High School from elevs
regular eleven-month calendar,

with a one-month summer program,
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In Newark Bd. of Ed., P

Div. Dj

"excd

a

We now consider wh
ll-month work year at t]
Under all circumstances
there was. From 1970 t
High School operated on
students, administrator
attend and work during
did not have an option
month, and employees wh
were told they had a col
administrators and prin
at the time they were h
be expected to work 11
eleventh month was an i
Employees were paid the
earned from September t
amount than employees e
school program separate
year. While separate £
approved each year for
process of staffing Uni
mechanical with the pro
employee action forms)
school programs being i
Viewing all the circums
employment relationship
work year is an establi
at 446-447].

13.

E.R.C. No. 84-156, 10 NJPER 445

tt. No. A-5774-83T7 (6/17/85), the

bption" out of the doctrine

In Newark, in July 1982, the

brk year of certain employees at the

bn months to ten months. Finding a

E opposed to a ten-month calendar
the Commission reasoned as follows:

bther there was an established
he University High School.

of this case, we hold that
hrough 1981, the University

an 11 month basis with all

E and teachers required to

Fhe entire period. Employees
Fo decline to work the eleventh
b asked about taking July off
nmitment to work. School
ripals credibly testified that
ired, they were told they would
months every year and that the
ntegral part of the program.
same amount per month as
hrough June and a different
hrned who worked in summer
from the ten month school
inding and staffing are

the July operations, the
versity High School was
redures (e.g, applications and
for filling separate summer
gnored or treated pro forma.
Fances concerning the pre-1982
, we conclude that an ll-month
shed past practice. [10 NJPER
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The Commission in Newark

facts from those found in Caldwe]

14,

, expressly distinguished these

| 1-West Caldwell, supra, where a

summer school program had been cq

5/

school year. Ultimately,
...even assuming that t
prerogative to eliminat
program without negotia
Board violated the Act

which it implemented it
employer's nonnegotiabl
make a decision must be
the interests of employ
decision.... [Tlhe Boa
the funding for the ele
High School year until

1982; employees did not
decision until between |
Board's last minute act
established ll-month wo
need for work during Ju]
of the opportunity to p
and compensation. Givel
year, employees had a i
there would be work pro
during July 1982. [10 ]

Finally, in Ramapo Statg

the

bnducted separately from the regular

fommission held

e Board had a managerial
the eleventh month of the
ions over the decision, ...the
y the last minute manner in
decision.... [S]ometimes an
managerial prerogative to
reasonably accommodated with
es adversely affected by that
d did not decide to eliminate
enth month of the University
special meeting on June 30,
receive notice of that
fuly 2 and July 5. Thus,
jon not only shortened the
rk year, thus eliminating the
ly, it also deprived employees
Focure other summer employment
n the established 1l-month work
istifiable expectation that
yiding them with compensation
NJPER at 447)

the

p College, P.E.R.C. No. 86~28, 11

NJPER 580 (916202 1985), the Comi
unlawfully reduced the work year
Planning and Placement from twelj
compensation accordingly, withouf
evidence showed that the elimina
employees' work year involved th
and placement program, the evide
motivated primarily by budgetary

reduction of the employees' sala

See, Newark, supra, footnof

5/

hission found that the college

of its Assistant Director of Career
ye months to ten months reducing

I prior negotiations. Although the

tion of the two months from the

3]

college's summer career planning

hce also showed that the college was
benefits to be gained from the

ties, and not by educational policy

e
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considerations. Accordingly, no|managerial prerogative was
implicated by the college's decigion, and the college was found to

have violated subsections 5.4(a){l) and (5) of the Act. The

Commission distinguished its decision in Newark, supra, as being
inapplicable because in Newark, the Board's decision was based on a
valid educational policy decision whereas in Ramapo, the college's
budgetary benefits were its primary motivation in abolishing its
summer program for career plannipg and placement and reducing the
employees' applicable compensati¢n. The Commission in Ramapo relied

upon the precedent set in Piscataway, supra, interpreting the

reduction to be that of a twelvetmonth employee to a ten-month
employee and not the reduction of a separate summer program,
assigned on a year-by-year basis} to a ten-month employee.

The facts of the instanf matter suggest a hybrid
situation. The summer program appears to be separate and distinct
from the reqgular ten-month progrgm in the context of the Board's
organization; however, the Board| failed to communicate this
distinction to the employee. Mofeover, an overview of the entire
program is equally susceptible tp a simple twelve-month
interpretation.

Under the caselaw, one pf the primary issues for
determination is whether Lovi's summer employment was separate and
apart from his regular employmenft or not. If the summer work was
part of a self-contained summer jprogram for which Lovi was hired

anew each year and for which he was paid a stipend, he would not be
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entitled to claim twelve month e
binding past practice (See ex.,
supra) and the Charging Party's
if

v. Caldwell, supra. However,

annual salary, and the summer wo
summer stipend position to which
on a year-by-year basis; but, ra
every way, a part of the employe
would be entitled to claim all t
employment.

Piscataway, supra;

16.

mployment in the absence of a

Rutgers, The State University,

r

qrguments would fail under Caldwell

the employee was paid one total
1k was not treated as a separate

the employee was hired or appointed
1

ther the summer employment was, in

¢s'

I

regular employment, the employee

e rights of twelve-month

ewark, supra.

Here, the Board has bas

twelve-month employee since he w

1969.%/ although CP-7 makes no
for the Distributive Education C
reflect a .1% stipend for the po
Department Head. This stipend w

for Senior High School Departmen

Over the years the Board h
twelve-month designations

work, in contrast to the t
employee. Nevertheless, b
meaning. A twelve-month e
months with one month vaca
would also be one working

vacation. Either designat
traditional ten-month empl
was characterized as both

employment, depending upon
simplicity sake, I shall r
employment.

cally treated Lovi as a
s initially hired on July 3,

nention of any additional salary

bordinator, CP-8 through CP-12 all
sition of Distributive Education
hs contained in lists of stipends

I Heads including department heads

hs used both eleven-month and

for employees performing summer
raditional ten-month teaching

bth designations carry the same
mployee would be one working eleven
kion and an eleven-month employee
kleven months with a one-month

ion is to be distinguished from the
pyee. Although Lovi's employment
twelve-month and eleven-month
the particular year involved,
efer to it as twelve-month

for
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in Business, English, Foreign Lay
any indication that this stipend
the contrary,
it would appear to apply to work
year and paid in consideration fqg
additional function (i.e. departry

Not until 1985 did the (
"Cooperative Education Summer [ef]
the same .1% stipend with the adq
(Cp-14).

if numbers warrant"

Board may have always considered

This,

17.

)jguage, Math etc. There was never

reflected separate summer work. On

from the list of d¢partment heads receiving stipends

performed during the regular school
br the employee performing the

nent head, etc.).

fontract reflect the title

phasis added] Coordinator" carrying
fed language "additional coordinator
it appears that although the

the position of Summer Coordinator

to be a separate stipend positiop for which the employee was hired

anew annually, it never conveyed

contrary, the employment contrac
with the type of work performed
same as the type of work performg
Moreover, unEil 1985, all of the
all other communications between
twelve-month employment. It was
that Lovi was notified by the Suj
would be in charge of both the C
Distributive Education Program a
both co

enrollment. Thereafter,

this to the employee. On the

s reflect twelve-month employment,
luring the summer apparently the

bd during the regular school year.
other official Board minutes and
the Board and Lovi reflect

not until April 22, 1985, (R-1)
perintendent of Schools that he
boperative Education Program and the

-

=]

a result of reduced summer

htracts between the Board and the
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Association (CP-13 and 14) refer

Education Summer Coordinator car

Thereafter, beginning Ng¢

between the Board, Lovi and the 1

Board stated that the employee h
twelve-month contractual basis w
paid on a ten-month contractual
summer work (CP-1). The Board s
this distinction was to indicate
upon both student enrollment and
responded that Lovi was a twelve
be continued on such a basis abs
(CpP-2).

Although Lovi had at al
Distributive (Cooperative) Educa
basis, on November 3, 1987, he w
the 1988-89 school year he would
and paid on a ten-month contract
treated as a separate stipend po
unilateral act which the Associa

8/

practice.—-

At that point the position
Coordinator and Cooperativ
combined.

The Association acknowledg
unilateral reduction in an

employment.

18.

to a position known as Cooperative

1/

fying a .1% hourly stipend.-—

bvember 3, 1987, a series of letters
\ssociation followed in which the

3d been erroneously paid on a

lhen he actually should have been
basis with a separate stipend for
tated that its purpose in making
that summer work was contingent

adequate funding. The Association

fmonth employee who was entitled to

bnt any negotiations to the contrary

| times held the position of

tion Coordinator on a twelve-month
hs notified by the Board that as of
be treated as a ten-month employee
bal basis with the summer work
(cp-1).

sition. It is this

Fion claims to be an unfair

of Distributive Education
Education Coordinator were

B
b
S

s that Lovi has not suffered any
y of his terms and conditions of
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The Board asserts that i
whether an employee will continug
position, and relies primarily or

However, the Board's handling of

Summer Coordinator position was |
appointment procedures being "igr

the case in Newark, supra. Othel

vacation benefits did not conforg

19.
t cannot be required to negotiate
to be employed in a stipend

Caldwell v. Caldwell, supra.

Lovi's continued appointment to the
mechanical®" with any special

jored or treated pro forma," as was

than the evidence that Lovi's

h to those of the standard

twelve-month employee, Lovi was pever given any indication of the

Board's interpretation of his st@tus as that of a ten-month

employee, repeatedly filling a ope-month summer stipend postition,

despite the Board's assertion that he should have known this was the

9/

case.~ On the contrary, based g

enumerated above, the record shoy
regular twelve-month position. |
notification on November 3, 1987
treated as a ten-month employee

separate stipend position consti

hccordingly,

pn all the circumstances

s that Lovi was performing a

the Board's

that, henceforth, Lovi would be

bith summer work treated as a

Futes a unilateral change in terms

and conditions of employment. Pliscataway, supra; Newark, supra;
Ramapo, supra.
9/ Lovi's terms and conditionp of employment did conform

sufficiently those of othe
the impression of twelve-m
extent his awareness could
evidence in the record tha
inconsistency between his

and those of other twelve-

r twelve-month employees to create
bnth employment.

to the
there is no

Moreover,
be considered a factor,

t Lovi was aware of any
kerms and conditions of employment
month employees.
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Based upon the record an

following:

CONCLUS]

20.

d the above analysis I make the

ONS OF LAW

1. The Board violated

derivatively 5.4(a)(1l) of the Act

Association over the unilateral (

of employment of the Cooperative

Coordinator.

RECOMME

subsection 5.4(a)(5) and
by failing to negotiate with the
thange in the terms and conditions

(Distributive) Education

NDED ORDER

I recommend that the Commission order:

A, That the Board cea
restraining or coercing its empl
guaranteed to them by this Act,
with the Association over the ch
employment of the Cooperative (D
B.

1. Restore the s

That the Board taks

g$e and desist from interfering with,

yees in the exercise of the rights
articularly by failing to negotiate
nge in terms and conditions of

Istributive) Education Coordinator,

b

=

the following affirmative actions:

ratus quo ante by restoring the

Cooperative (Distributive) Educa
twelve month status.

2,
the terms and conditions of empl
(Distributive) Education Coordin

3. Post in all p
customarily posted, copies of th

"A." Copies of such notice on £

Negotiate witl

rion Coordinator position to a

h the Association over any change in
byment of the Cooperative
htor.

laces where notices to employees are

=3

attached notice marked as Appendix

brms to be provided by the
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Commission shall be posted immediately upon receipt thereof and,
after being signed by the Respondent's authorized representative,
shall be maintained by it for at|least sixty (60) consecutive days.
Reasonable steps shall be taken fo ensure that such notices are not
altered, defaced or covered by other materials.

4. Notify the Chairman of the Commission within
twenty (20) days of receipt what|steps the Respondent has taken to

comply herewith.

Marc F. Stuarf, Hearing Examiner

DATED: November 23, 1988

Trenton, New Jersey




Recommended |[Posting
ppendix|"A"

TICE TO ALL EMPLOYEE

_ PURSUANT TO

AN ORDER OF THE

PUBLIC EMPLOYMENT RELATIONS COMMISSION

ond in order to effectuate phe policies of the

NEW JERSEY EMPLOYER-EMPLOYEE RELATIONS ACT,
AS AMENDED
We hereby notify our|employees that:

WE WILL cease and desisk from interfering with,
restraining or coercing our emplpyees in the exercise of the
rights guaranteed to them by thip Act, particularly by failing to
negotiate with the Association ojer the change in terms and
conditions of employment of the [ooperative (Distributive)
Education Coordinator.

WE WILL restore the Cooperative (Distributive) Education
Coordinator position to a twelve| month status.

WE WILL negotiate with |the Association over any change
in the terms and conditions of employment of the Cooperative
(Distributive) Education Coordinfator.

Docket No.CO-H-88-247 Livingston Board of Educatian
(Public Employer)

Dated By

(Title)

This Notice must remain posted for 60 cqnsecutive days from the date of
posting, and must not be altered, dofacId or covered by any other material.

If employees have any question concernifg this Notice or compliance with its
provisions, they may communicate directly with the Public Employment Relations
Commission, 495 West State St., CN 429,|Trenton, NJ 08625 (609) 984-7372.
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